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Bail Exception. Felony Sexual Assault.
Legislative Constitutional Amendment.
Official Title and Summary Prepared by the Attorney General
BAIL EXCEPTION. FELONY SEXUAL ASSAULT.
LEGISLATIVE CONSTITUTIONAL AMENDMENT.

• Amends State Constitution to add felony sexual assault offenses to crimes currently excepted
from right to bail, which are 1) capital crimes; 2) felonies involving acts of violence when there is
a substantial likelihood of harm to others if bail is granted; and, 3) any felony when the accused
has threatened another with great bodily harm and the court finds a substantial likelihood that
release would result in such harm.
• Requires judicial findings upon clear and convincing evidence of likelihood that release would
result in great bodily harm to others.

Summary of Legislative Analyst's
Estimate of Net State and Local Government Fiscal Impact:
• Unknown, but probably not significant, costs to local governments for jailing individuals denied
bail.
• Unknown, but probably not significant, savings to the state because some individuals held
without bail and then convicted can receive credit for their jail time, thereby reducing the length
of stay in prison.

Final Votes Cast by the Legislature on ACA 37 (Proposition 189)
Assembly: Ayes 69
Noes 0
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Senate: Ayes 30
Noes 0
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Analysis by the Legislative Analyst
Background
Bail is one means by which a person who is accused of
a crime may obtain release from custody after arrest. The
bail procedure generally requires the accused person to
put up money, property, or other security that will be
forfeited if the individual fails to return to court to stand
trial.
The California Constitution generally requires the
courts to release on bail all persons accused of
committing crimes, while they await trial. The courts
may deny bail only for those persons who are accused of
committing any of the following offenses:
• A crime that is punishable by death.
• A felony offense where the court finds that the accused
person has threatened another person with serious
bodily harm and there is a substantial likelihood that
the accused person would carry out the threat if
released.
'
• A felony offense involving violence against another
person, when the court finds that there is a
substantial likelihood that the person's release would
result in serious bodily harm to others.
For purposes of these provisions, existing statutory law
specifies that certain types of sexual offenses are to be

considered felony offenses involving violence and serious
bodily harm.

Proposal
This constitutional amendment would permit the
courts to deny bail for a wider range of sexual offenses.
Specifically, this measure would allow the courts to deny
bail if a person is accused of committing any felony
"sexual assault" offense.
Fiscal Effect
By broadening the circumstances under which bail
could be denied, this measure would increase t.Josts to
local governments to operate jails because it would
increase the number of persons held in jail while they are
awaiting trial. These costs are unknown, but probably
not significant.
There would be savings to state government, however,
if the person for whom bail is denied is later convicted.
This is because persons who are held in jail can receive
credit for their jail time, thereby reducing their stay if
later sentenced to state prison. This would reduce the
state's costs of operating the prison system by an
unknown, but probably not a significant amount.

For the text of Proposition 189 see page 18
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Bail Exception. Felony Sexual Assault.
Legislative Constitutional Amendment.
Argument in Favor of Proposition 189

KEEP SEXUAL PREDATORS OFF OUR STREETS
Currently, persons accused of crimes are entitled to
remain free until their trial unless they are accused of
murder or a violent crime-and the judge believes the
accused to be a danger to society.
PROPOSITION 189 WOULD ALLOW JUDGES TO
DENY BAIL TO SEXUAL PREDATORS-PEOPLE
CHARGED WITH FELONY SEXUAL ASSAULT
OFFENSES ON ANOTHER PERSON.
30% of those convicted of sex offenses commit another
offense within two years of their release-higher than
any other crime.

When an accused rapist or child molester has a record
of previous convictions a judge should be able to keep him
off the streets until the trial.
Protect our communities! Protect our children!
VOTE YES ON PROPOSITION 189.
LET'S KEEP SEXUAL PREDATORS OFF OUR
STREETS.
DEDE ALPERT
Assemblywoman, 78th District
MARGARET SNYDER
Assemblywoman, 25th District
ROBERT PRESLEY
State Senator, 36th District

Rebuttal to Argument in Favor of Proposition 189
Nothing in Proposition 189 says that the accused
sexual offender must have a record of previous
convictions in order for the judge to deny bail. A person
accused of a first-time non-violent offense (perhaps "date
rape") could be denied bail.
For over 200 years, our laws have held that those
accused are innocent until proven guilty. The main
reason for bail at all is to give a financial incentive for the
accused to show up in court. There's no way to know if
someone will attack after being released on bail.
Pn)position 189 is really designed to boost the chances
of politicians in an election year. Supporters can say they
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are tough on crime, and thus rake in votes from
Californians justly concerned about violence in the
streets.
Don't be fooled. Don't tinker with the state constitution
to chip away at the presumption of innocence. Vote NO
on Proposition 189.
TED BROWN
Chairman, Libertarian Party of Los Angeles County
RICHARD BURNS
Attorney at Law
RICHARD RIDER
Stockbroker/Financial Planner

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by -any official agency.
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Argument Against Proposition 189
Proposition 189 is totally unnecessary. Violent felons
can be denied bail now. To specifically add "sexual
assault offenses" looks like election year pandering to us.
We certainly believe that rapists should be kept off the
street. But in America you are innocent until proven
guilty. Bail should be granted in most cases-but should
be high enough to guarantee that the accused will appear
in court.
The U.S. luckily has no history of preventive detention.
It's almost impossible to know if someone will cause
"great bodily harm to others." An exception would be if
the accused criminal specifically threatens the victim or
a witness.
Let's be reasonable. Proposition 189 is a waste of time.
It allows politicians to tell voters they are tough on
crime: It will cost taxpayers money to keep accused
people in county jails before their trials. It will deny
courts some bail money.

Worst of all, the Legislature placed Propositions 189,
190, and 191 on the ballot over two months past the legal
deadline. The November Ballot Pamphlet has already
been printed. It will cost taxpayers over $1 million to
send out a supplemental ballot pamphlet to over 13
million registered voters. This is downright thievery!
Couldn't these propositions wait until the 1996 primary
election?
Don't let legislators take advantage of your desire to
lock up dangerous criminals. Proposition 189 is only
window dressing for their irresponsibility and contempt
for taxpayers. We urge you to vote NO.
TED BROWN
Chairman, Libertarian Party of Los Angeles County
RICHARD BURNS
Attorney at Law
RICHARD RIDER
Stockbroker/Financial Planner

Rebuttal to Argument Against Proposition 189
Yes on 189-No to Sexual Predators
This proposition isn't about money or politics, it's about
protecting innocent, law-abiding citizens from the lowest
and most vicious variety of criminals that prowl our
streets-sexual predators.
We have all become prisoners in our own homes
because of a "revolving door" criminal justice system.
Repeat sex offenders keep breaking the law and being
put back on the streets in our communities.
Bail can already be denied to someone who is accused
of committing a capital crime, such as kidnapping or
murder, if the judge believes that the person is a threat
to the public. But there are loopholes in the law with
regard to sexual deviants.
No civil liberties would be harmed. The judge would
still be required to provide clear and convincing evidence
that the person is a danger to society.
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The opposition argument callously tries to turn a
human tragedy into a profit center. They would propose
we tell a grief-stricken parent or spouse, who has just left
the hospital with a rape victim, that "we are sorry for
your loss, but we didn't want to deny our court system its
bail money."
This isn't about profit and loss, it's about making our
streets safe for our families and children.
Vote Yes on Proposition 1891
DEDE ALPERT
Assemblywoman, 78th District
MARGARET SNYDER
Assemblywoman, 25th District
CRUZ M. BUSTAMANTE
Assemblyman, 31st District

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.
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Proposition 189: Text of Proposed Law
This amendment proposed by Assembly Constitutional
Amendment 37 (Statutes of 1994, Resolution Chapter 95)
expressly amends the Constitution by amending a
section thereof; therefore, new provisions proposed to be
added are printed in italic type to indicate that they are
new.
PROPOSED AMENDMENT TO ARTICLE I, SECTION 12

SEC. 12. A person shall be released on bail by
sufficient sureties, except for:
(a) Capital crimes when the facts are evident or the
presumption great;
(b) Felony offenses involving acts of violence on
another person, or felony sexual assault offenses on
another person, when the facts are evident or· the
presumption great and the court finds based upon clear
and convincing evidence that there is a substantial

likelihood the person's release would result in great
bodily harm to others; or
(c) Felony offenses when the facts are evident or the
presumption great and the court finds based on clear and
convincing evidence that the person has threatened
another with great bodily harm and that there is a
substantial likelihood that the person would carry out
the threat if released.
Excessive bail may not be required. In fixing the
amount of bail, the court shall take into consideration the
seriousness of the offense charged, the previous criminal
record of the defendant, and the probability of his or her
appearing at the trial or hearing of the case.
A person may be released on his or her own
recognizance in the court's discretion.

Proposition 190: Text of Proposed Law
This amendment proposed by Assembly Constitutional
Amendment 46 (Statutes of 1994, Resolution Chapter
111) expressly amends the Constitution by adding a
section thereto and amending sections thereof; therefore,
existing provisions proposed to be deleted are printed in
strike9ut type and new provisions proposed to be added
are printed in italic type to indicate that they are new.

immediately sUGGeed the term that expires 9n N9vember
3, 1933, shall serve a 2 year term.
(2) Of the State Bar members app9inted t9
immediately sUGGeed terms that expire 9n DeGember 31,
1933, 9ne member shall serve f9r a 2 year term.
(1) Two members appointed by the Supreme Court to a
term commencing March 1, 1995, shall each serve a term
of 2 years and may be reappointed to one full term.
PROPOSED AMENDMENTS TO ARTICLE VI
(2) One attorney appointed by the Governor to a term
First-That Section 8 of Article VI thereof is amended
commencing March 1, 1995, shall serve a term of 2 years
to read:
SEC. 8. (a) The
Commission
on
Judicial and may be reappointed to one full term.
Performance consists of 2 judges 9f G9urts 9f appeal, 2
(3) One citizen member appointed by the Governor to a
judges 9f superi9r G9urts one judge of a court of appeal, term commencing March 1, 1995, shall serve a term of 2
one judge of a superior court, and one judge of a years and may be reappointed to one full term.
municipal court, each appointed by the Supreme Court; 2
(4) One member appointed by the Senate Committee on
members of the State Bar of California who have Rules to a term commencing March 1, 1995, shall serve a
practiced law in this State for 10 years, each appointed term of 2 years and may be reappointed to one full term.
by its g9veming b9dy the Governor; and 2 6 citizens who
(5) One member appointed by the Speaker of the
are not judges, retired judges, or members of the State Assembly to a term commencing March 1, 1995, shall
Bar of California, app9inted by the G9vern9r and serve a term of 2 years and may be reappointed to one full
appr9ved by the Senate, a maj9rity 9f the membership term.
G9nGUrring 2 of whom shall be appointed by the Governor,
(6) All other members shall be appointed to full 4-year
2 by the Senate Committee on Rules, and 2 by the Speaker terms commencing March 1, 1995.
of the Assembly. Except as provided in subdivision (b), all
Second-That Section 18 of Article VI thereof is
terms are for 4 years. No member shall serve more than 2 amended to read:
4-year terms, or for more than a total of 10 years if
SEC. 18. (a) Ajudge is disqualified from acting as a
appointed to fill a vacancy.
.
judge, without loss of salary, while there is pending (1) an
Commission membership terminates if a member indictment or an informatian charging the judge in the
ceases to hold the position that qualified the member for United States with a crime punishable as a felony under
appointment. A vacancy shall be filled by the appointing California or federal law, or (2) a reG9mmendati9n
power for the remainder of the term. A member whose petition to the Supreme Court to review a determination
term has expired may continue to serve until the vacancy by the Commission on Judicial Performance fur rem9val
has been filled by the appointing power. Appointing 9r retirement 9f the to remove or retire a judge.
powers may appoint members who are already serving on
(b) On reG.9mmendati9n Gf the The Commission on
the commission prior to March 1, 1995, to a single 2-year Judicial Performance may disqualify a judge from acting
term, but may not appoint them to an additional term as a judge, without loss of salary, upon notice of formal
thereafter.
proceedings by the commission charging the judge with
(b) To create staggered terms among the members of judicial misconduct or disability.
the Commission on Judicial Performance, the following
(c) The Commission on Judicial Performance Gr Gn its
members shall be appointed, as follows:
Gwn m9tiGn, the Supreme CGurt may shall suspend a
(1) The G9urt 9f appeal member app9inted t9 judge from office without salary when in the United
18
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